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JOHN R @ BSON, Senior Circuit Judge. Searching for drugswth a

war rant, Rhode I sl and police officers found only enpty gl assi ne paper
packets i n Jose Genao’ s second-fl oor apartnent. GCenao signed a consent -
to-search formthat i ncl uded t he vacant apartnment onthe third fl oor.
When t he pol i ce searched t hat apartment, they di scovered 57 packets of
heroi n and a gun. Genao now appeal s fromhi s ensui ng convi ctions for
possessing heroinwithintent todistributeit, inviolation of 21
US C 8§8841(a)(1l) (1994), and being a fel on i n possessi on of amruni ti on
and of afirearm eachinviolationof 18 U S.C. §922(g)(1) (1994).1
Genao first disputes the district court’s? denial of his notionto
suppress t he confessi ons and t he physi cal evi dence sei zed fromt he
apartnments. Heclains that the affidavit the officers usedto obtain
t he search warrant fail edto showprobabl e cause; that the physi cal

evi dence sei zed fromthe third-fl oor apartnent was taken wi t hout hi s

! The jury that convicted Genao of these counts acquitted
hi m of a count of possessing a firearmduring a drug trafficking
crime. The district court also dism ssed a count agai nst Genao
for conspiracy to distribute heroin and to possess heroin with
intent to distribute.

2 The Hon. Mary M Lisi, United States District Judge for
the District of Rhode Island, ruled on Genao's pretrial notions.
The Hon. Ronald R Lagueux, United States District Judge for the
District of Rhode I|sland, presided over his trial.
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knowi ng and vol untary consent to the search; and that hi s confessions
wer e obtainedinviolationof the Fifth Amendnment. Secondly, Genao
argues that the district court abusedits discretionwhenit deniedhis
pro se notion to replace his appoi nted counsel w thout inquiring
sufficiently into Genao’ s grounds for dissatisfaction. W affirmthe

convi cti ons.

The i nvestigationthat ledtothe search began when police
received a tip froma confidential informant that Mgdalia Otiz
(Genao’s wife) was selling heroinout of asecond-floor apartnent at 14
Benedi ct Street in Providence. The policelearnedthat Mgdalia Otiz
had previ ously been arrested for drug of fenses. The tel ephone nunber
at the apartnent was assignedto "Jose Otiz." The police arranged for
the i nformant to make a control | ed purchase of heroin at the Otiz
apartnment. They obeyed several common fornmalities for such a procedure:
searching the i nformant t o make sure that he had no contraband prior to
t he purchase, watching himenter the building and | eave it, then
I nspecting the substance turned over by theinformant after | eaving the
apartrment. Inafieldtest, the substance tested positive for heroin.

The police prepared a search warrant affidavit reciting
essentially the above facts. They obtained a warrant to search the
second-fl oor apartnent and t he coupl e for heroi n or drug paraphernal i a.

Ateamof eight toten officers, acconpani ed by a pol i ce dog,
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execut ed t he search. Inthe second-fl oor apartnent, the police found
a brown box wi t h hundr eds of enpty gl assi ne packages of a sort comonl y
used to store drugs. The of ficers al so noti ced an open door | eadingto
athird-floor apartment. Wen asked whet her the third-fl oor apartnent
was occupi ed, Genao repliedthat it was vacant, but that he had a key
toit and was functioning as the landlord. This conversation was
conducted i n Engl i sh. Genao produced t he key and denonstratedit tothe
officers. At the officers’ request, Genao and Orti z each signed a
consent formwittenin English and Spani sh (apparently Genao’s first
| anguage) that authorized the policetoenter the third-floor apartnent,
t he second-fl oor apartment, and the basenent.

I nthe upstairs apartnment, the police seized 57 gl assi ne
packets of heroin, a scale, coffee grinders, a sifter, a scoop,
packagi ng materi al, and t wo handguns wi t h anmuni ti on. The heroi n was
i nablack bag, conceal ed fromvi ewatop a cabinet inthe third-fl oor
ki tchen. The handguns and ammruni ti on were hi dden in a conpartnent built
i nto one of the kitchenwalls. There was nofurniture or foodinthe
upstairs apartnment, nor any other signs that it was occupi ed.

After theitens were seized, Detective Kevin O Brien returned
tothe second floor. O Brien showed Genao the seizeditens and sai d,
"We've got a problemhere.” Before O Brien coul d say anyt hi ng el se,
Genao stated in English: "Everything’s mne. | don't want ny wifeto

get introuble.” OBrieninterrupted Genao and told himnot to say
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anything until he was advi sed of hisrights. After this, O Brien gave
Genao his Mrandarightsin English. Cenao stated that he understood
them Genao then repeated his statenent that everythi ng was his and
that he did not want to get his wife in trouble.
l.

Genao argues t hat the affidavit underpi nni ng t he warrant was
t oo weak to authori ze the policeto enter and search t he second-fl oor
apartment. W reviewde novo the district court’s hol ding that probabl e

cause exi sted for the search. United States v. Sawer, 144 F. 3d 191,

193 (1st Cir. 1998). At the sanmetine, we reviewdeferentially the
i ssui ng court’s assessnent of the facts and i nferences under pi nni ng t he
warrant. [d.?3

Probabl e cause exists where the facts recited in the
affidavit establish " afair probability that contraband or evi dence of

acrime will be found in a particular place."" United States v.

Bal dyga, 233 F. 3d 674, 683 (1st Gr. 2000), cert. denied, 122 S. Ct. 164

(2001) (quoting United States v. Khounsavanh, 113 F. 3d 279, 283 ( 1st

Cir. 1997)). Wile we have declinedto holdthat a"controlled buy" of

the type carried out by the officers here will al ways establish probabl e

3 Awarrant - backed search may al so be uphel d on t he ground t hat
the officers wererelying "reasonably ... on a warrant issued by a
det ached and neutral magi strate.” United States v. Leon, 468 U. S. 897,
913 (1984). The i ssue of reasonablerelianceis nmoot hereinlight of
our holding that the factsrecitedinthe search warrant affi davit
est abl i shed probabl e cause.
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cause to search the | ocati on where t he i nf ormant was sent to buy drugs,

see Khounsavanh, 113 F. 3d at 285, a properly conducted control | ed buy

is form dabl e evidence to support a search.

Qur prior decisions in Khounsavanh and United States v.

Garcia, 983 F. 2d 1160 (1st Cir. 1993), are instructive. In each of
t hose cases, asinthis one, policereceivedatipfroman informnt
t hat drugs were being soldinoneof theapartnmentsinathree-famly
or three-story dwelling. They then arranged for theinformant to nmake
acontrolledbuy at that | ocation. After searchingthe informant for
drugs prior tothe buy, and fi ndi ng none, the police watched hi menter
and | eave the building (though not the particular apartment in
question). Thereturnedinformant statedthat he had purchased drugs
fromone of the parties nentionedinhis earlier tip. Finally, the
police recovered fromthe informant ill egal drugs of the sane type

describedinthetip. See Khounsavanh, 113 F. 3d at 285-87; Garci a, 983

F.2d at 1166-67. In both cases, we held that the buy gave enough
corroboration of the assertionof illegal activityintheinformant’s
tip to create probable cause, and we upheld both searches. See

Khounsavanh, 113 F.3d at 285-86; Garcia, 983 F.2d at 1167.

Here, for sim|l ar reasons, we conclude that thetotality of
the circunstances reportedinthe affidavit was sufficient to establish
pr obabl e cause t o search Genao’ s second-fl oor apartnment. The controll ed

her oi n buy here was not perfectly nonitored, nor (tojudge fromthe
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affidavit) didthe informant buyer verify the nanme or specific location
of the seller after emergi ng fromthe building. The buy did, however,
yi el d arecovery of heroin consistent withtheinformant’s original tip,
recordedinthe affidavit, that Mgdalia Otiz and her husband, "nane

unknown, " were selling heroininthe second-fl oor apartnment. Moreover,
as the affidavit notes, phone conpany records showed a listing for Jose
Ortiz at 14 Benedi ct Street, second floor. Inviewof these facts, the

buy gave sufficient corroborationof theoriginal tiptojustifythe

sear ch.

1.

Genao next argues that even if the police were lawfully
present on the second fl oor, he did not consent voluntarily to the
search of thethird floor, renderingthe heroin and gun sei zed t here
I nadm ssi bl e.

Thi s argunent has been wai ved. CGenao rai sed no vol unt ari ness
challengetothethird-floor searchinthedistrict court. See Fed. R

Oim P. 12(f); United States v. Santos Batista, 239 F. 3d 16, 19-20 (1st

Qr.), cert. denied, 122 S. Ct. 117 (2001) (poi nting out that argunents

to suppress evidence as illegally seized, if not rai sed at or before the
suppressi on hearing, are treated as wai ved unl ess cause and prej udi ce
can be shown; hol di ng def endant’ s argunent wai ved for this reason).
More than that, his counsel, when questi oned on this issue by the

district court, expressly conceded t hat Genao was not maki ng such a
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chal l enge. Inlight of this express concessiontothe court bel ow, the
argunent is waived.?

Apart fromthe wai ver, whet her t he gover nment has est abl i shed
t he vol unt ari ness of consent to asearchturnsonthetotality of the

ci rcunstances. Schneckloth v. Bustanonte, 412 U. S. 218, 227 (1973).

Genao execut ed a consent -t o-search formthat gave him in both English
and Spani sh, a t horough set of warni ngs about his rights and the effects
of asearch. Inaddition, Genao’s volunteeringthe fact that he had a
key to the third-floor apartnment and showi ng t he police howthe key
wor ked both i ndicate willing cooperationwiththe police. See United

States v. Zapata, 18 F.3d 971, 977 (1st Cir. 1994) (noting that

def endant’ s act of freely handi ng over car keys to group of four
of ficers was "evidence of consent inferable from conduct").
1.
Genao al so argues that both of his confessi ons shoul d have
been suppressed as the products of constitutional violations. Heclains

that his first confessi on was coerced, whichinplicates the due process

4See United States v. darke, 227 F. 3d 874, 881 (7th Cir. 2000),
cert. denied, 531 U S. 1182 (2001) (holding that when defendant
affirmatively wai ved t he argunent that bul |l ets and scal e sei zed from
his girlfriend s house were taken in violationof Fourth Anendnent, by
stating to the court that his notionto suppress did not enconpass
those itens, the argunent was waived rather than forfeited and
therefore plainerror reviewdi d not apply); United States v. Revel es,
190 F. 3d 678, 683 (5th Cir. 1999) (holding that a constitutional right
"explicitly waived ... at trial" could not be a basis for reversal on

appeal ).
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cl auses of the Fifth and Fourteenth Arendnents. See Uni t ed St at es v.

Vega- Fi gueroa, 234 F. 3d 744, 749 (1st Gr. 2000). He al so cl ai ns t hat

it resulted fromcustodial i nterrogati on not preceded by appropriate

war ni ngs, which inplicates the rul e announced inMranda v. Ari zona, 384

U. S 436 (1966). Either argunent, if valid, woul d keep out the first
confession. Establishingthat the first confessi onwas coerced woul d
i mprove Genao’ s chances of keepi ng out his second confessi on, which

fol |l owed M randa warni ngs. See Oregon v. Elstad, 470 U. S. 298, 310-14

(1985).
Genao’ s first confession was not produced by coercion.

"[O nly confessi ons procured by coercive official tactics shoul d be

excl uded as i nvoluntary."” United States v. Byram 145 F. 3d 405, 407

(1st Gr. 1998) (citingCol orado v. Connelly, 479 U. S. 157, 167 (1986)).

The record establishes that the police didnot apply undue or unusual
pressure to Genao, use coercivetactics, or threaten hi mw th viol ence
or retaliationif he didnot confess. Seeid. at 408. It is truethat
Genao was i n cust ody when he confessed to Detective O Brien, and a
si zabl e teamof police officers (plus the dog) was present in the
apartrment with hi mat the sanetinme. But these facts without nore do
not add up to "police overreaching," as required for a hol di ng of
coercion. Connelly, 479 U.S. at 170. W concl ude that Genao’ s first
stat ement was not coerced.

Despite the | ack of actual coercion, it is aconstitutional
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rul e that a confession resulting fromcustodial interrogation not

preceded by appropriate warni ngs is normally i nadm ssi bl e agai nst t he

speaker. D ckersonv. United States, 530 U. S. 428, 431-32, 444 (2000).

Genao argues t hat he was i n cust ody when t he pol i ce searched t he second-
and third-floor apartnents, and that Detective OBrien' s first wordsto
hi m-- "We’ ve got a problemhere” -- ambunted to interrogation. |If
true, this would require exclusion of the first confession.

The first confession, however, was not the product of a
M randa violation, for Detective OBrien’ s brief remark to Genao di d not
constitute interrogation. For Mranda purposes, interrogationis

"express questioningor its functional equivalent."” Rhode Islandv.

Innis, 446 U. S. 291, 300-01 (1980). Interrogation occurs only when
pol i ce conduct is "reasonably likelytoelicit anincrimnatingresponse
fromthe suspect.” 1d. at 301. Moreover, "words or actions .
normally attendant to arrest and custody" do not constitute
interrogation. 1d. (punctuation omtted).

Inlight of the circunstances here, OBrien s remark to Genao
was not t he functional equival ent of questioning, nor was it reasonably
likelytoelicit anincrimnatingresponse. The district court found
t hat Genao confessed before O Brien coul d begi n readi ng Genao hi s
Mrandarights. This findingwas not clearly erroneous inlight of the
record before us. Inthat context, O Brien’ s words are reasonably

viewed as a preli mnary comment i ntended to get Genao’ s attention before
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readi ng hi mhi s ri ghts and expl ai ni ng t hat he was under arrest. .

United States v. Vazquez, 857 F. 2d 857, 863 (1st G r. 1988) (" Al t hough

apurposetoelicit informationis not dispositive, our consi deration
of the actual inpact of the techni que cannot hel p but be i nfl uenced by
whet her the police believedthat it woul d produce a response fromthe
suspect."). In addition, the remark was brief, was not worded in a
particularly confrontational manner, and did not directly accuse Genao

of any crine or seek toinflanme his conscience. Cf. United States v.

Allen, 247 F.3d 741, 764-65 (8th Cir. 2001) (holding that no
i nterrogation occurred where police toldsuspect, who had request ed but
not yet recei ved counsel, of the unfavorableresults of thelineupin
whi ch he agreed to take part wi thout counsel being present; police
remark was "a sinple description of the status of the

i nvestigation,” not interrogation); United States v. Moreno-Fl ores, 33

F.3d 1164, 1168-70 (9th Cir. 1994) (concl udi ng no i nterrogati on where
police officer tol d def endant, who had i nvoked his right to silence,
t hat agents had sei zed 600 pounds of cocai ne and def endant was in

"serious trouble").®

> Asimlar analysis applies to the officers’ asking Genao
whet her the third floor was occupied, which pronmpted Genao to
state that it was vacant, and that he was acting as the
| andl ord. We note that Genao raised no Mranda challenge to the
adm ssion of these statenments at trial, although he did not
expressly waive such a challenge. Assunming plain error review
applies, admtting the statements was not plain error. The
officers’ question was "nmuch nmore of an informational inquiry
incident to the arrest, as opposed to a query designed to i nduce
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Genao’ s nmai n argunment for excl udi ng hi s second conf essi on,
whi ch came after Mranda warnings, is that it was tainted by the
constitutional defects that he clains marked the first one. However,
t hi s argument was wai ved bel ow. (Genao’ s counsel specificallytoldthe
district court that Genao di d not chal | enge t he second conf ession’s
adm ssibility. See note 4 supra (discussing express waiver). Evenif
t hi s wai ver di d not preclude review, our earlier conclusionthat Genao’ s
first confessionwas voluntary woul d al | but forecl ose his argunent for
excluding the second one. "A subsequent adm nistration of
M r anda war ni ngs to a suspect who has gi ven a vol untary but unwar ned
statement ordinarily ... suffice[s] to renove the conditions that

precluded adm ssion of the earlier statenent.” United States v.

Esquilin, 208 F. 3d 315, 319 (1st Cr. 2000) (quoting Elstad, 470 U. S.
at 314). CQur further conclusionthat Genao’ s first confessi on was not
eventheresult of a Mrandaviolationputsthe matter beyond doubt.

Bot h confessions were properly admtted.

I V.
Genao’s final argunent is that the district court conmtted

reversible error by denying his notion for new counsel w thout making

an incul patory remark." United States v. Conley, 156 F.3d 78,
84 (1st Cir. 1998) (holding that no interrogation occurred when
a postal inspector asked an un-M randi zed def endant whet her cash
found in a search of the defendant’s person was the defendant’s
own) .
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a sufficient inquiry into the nature and grounds of Genao’'s
di ssatisfaction. Genao disclosed his dissatisfaction in a pro se
notion for dism ssal of his appointed counsel, acconpanied by his
affidavit. Genao’s notion stated that he sought to dism ss his
appoi nted federal counsel, a M. Lepizzera, on the ground of
"ineffective . . . assistance.” In the affidavit, Genao conpl ai ned
chiefly that Lepizzera had wongly encouraged himto accept a guilty
plea in a related state court proceeding in which Genao was
represented by a different appointed attorney. He also conpl ai ned
that "since |’ve been indicted, | haven't even seen ny indictnment or
any | egal papers.”™ The notion was dated March 9, 2000. At that
time, Genao’s jury was scheduled to be enpaneled on March 21, 2000.
The district court began its hearing on the notion by
asking Genao to explain his problems with counsel "in [his] own
words,"” then changed its nmind and instead asked Genao to affirmthat
the reasons for his dissatisfaction were those given in his notion.
Genao said yes. Next, Genao answered questions that the district
court posed about his dissatisfaction with his attorney’ s advice to
plead guilty in the state proceeding. The court al so questioned
Lepi zzera about Genao’s concerns with the state court guilty plea.
Genao then spoke spontaneously about his belief that
counsel had failed to contact an excul patory w tness who, Genao

claimed, planted the heroin that the police discovered on the third
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floor, and another wi tness who allegedly purchased sone of the heroin
from Genao’s wife. The district court cut Genao off, saying: "You
are going into areas that are not included in your nmotion." The
court did not ask appointed counsel any questions about his handling
of Genao’s concerns about excul patory witnesses. It denied the
notion to substitute counsel w thout permtting Genao to speak again.
At trial, Lepizzera did not call w tnesses, but he did
argue that Genao’ s conduct showed that he did not know there were any
drugs on the third floor. Hi's cross-exanination of Detective
O Brien, the government’s |l ead witness, laid a foundation for this
argunent .
We review the district court’s denial of a nmotion to

substitute counsel for abuse of discretion. United States v.

Ri chardson, 894 F.2d 492, 496 (1st Cir. 1990). The relevant inquiry

is described in United States v. Allen, 789 F.2d 90 (1st Cir. 1986):

Where the accused voi ces objections to appointed counsel, the

trial court should inquire into the reasons for the

di ssatisfaction . . .. In evaluating whether a trial court’s

denial of [the] motion . . . constituted an abuse of discretion
the appellate court should consider several factors,

i ncluding the tineliness of the notion, the adequacy of the

court’s inquiry into the defendant’s conpl aint, and whether the

conflict between the defendant and his counsel was so great that

it resulted in a total |ack of conmunication preventing an

adequat e def ense.

Id. at 92, quoted in United States v. Prochilo, 187 F.3d 221, 225

(1st Cir. 1999).

-14-



Genao’ s argunent is based on the second Allen factor: that
because the district court prevented himfromfully explaining one of
his grounds for dissatisfaction, its inquiry was so i nadequate as to
anount to an abuse of discretion. |In Prochilo, we held that the
district court’s conplete failure to conduct any inquiry on the
def endant’s nmotion to substitute paid counsel for his appointed
counsel was an abuse of discretion that required reversal of the
conviction. |1d. at 223, 229. Here, by contrast, the district court
did hold a hearing, and discussed the notion with Genao and
Lepi zzera. The record makes clear that the court’s inquiry into
Genao’ s concern about his state court guilty plea was adequate.

The district court’s handling of Genao’ s conpl ai nts about
Lepi zzera’s trial preparation presents a closer question. The court
apparently rejected Genao’s claimthat Lepizzera failed to

i nvestigate material wi tnesses on the ground that the claimwas "not
included in [Genao’s] motion." Genao’s notion alleged that he was
receiving ineffective assistance of counsel, and his affidavit

i ndi cated that Lepizzera was not keeping in contact with him about
his case. This claimm ght be read as raising an issue of attorney
diligence. This court has enphasi zed, when dealing with notions for
a continuance in order to substitute counsel, that "specificity in a

notion of this sort cannot be required.” Prochilo, 187 F.3d at 226.

Cf. Haines v. Kerner, 404 U S. 519, 520 (1972) (per curianm (courts
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should read pro se conplaints less strictly than | awer-drafted

pl eadings); Prou v. United States, 199 F.3d 37, 42 (1st Cir. 1999)

(applying nore tol erant standard of particularity to pro se notion
for relief under 28 U. S.C. § 2255).

We nmust al so consider "whether the conflict between the
def endant and his counsel was so great that it resulted in a total
| ack of communi cation preventing an adequate defense.” Allen, 789
F.2d at 92. Here, the conflicts alleged by Genao, in light of the
record as a whole, do not establish a breakdown so severe that the
district court’s refusal to intervene was an abuse of discretion.
The court rightly concluded that Genao’s concerns about the state
court guilty plea were not neritorious. Lepizzera was not even
Genao’ s counsel for the state court proceeding. Moreover, the nere
fact that a defense attorney and his client disagree about the
advisability of a plea does not justify appointing new counsel. See
id. at 93. The district court found that Genao was informed of the
consequences of the state court plea when he ultimately decided to
accept it, and this finding was not clearly erroneous.

Simlar reasoning applies to Lepizzera's failure to present
Genao’ s defense theory in exactly the way Genao w shed, which would
have invol ved an all eged excul patory witness or w tnesses. Counsel
has consi derabl e discretion over the choice of trial tactics, and a

di sagreenent between client and counsel on how best to structure a
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def ense does not normally establish the sort of conflict that on its

own deprives the defendant of an adequate defense. See Strickland v.

WAashi ngton, 466 U.S. 668, 688-691 (1984); United States v. Anderson,

189 F.3d 1201, 1211 (10th Cir. 1999); United States v. Leggett, 81

F.3d 220, 227 (D.C. Cir. 1996). We are also influenced by

the fact that the district court is ill-positioned to evaluate, in a
pretrial hearing, ineffective assistance clains based on an
attorney’s failure to pursue a particular type of defense. It is
hard to gauge the appropriateness of counsel’s actions or om ssions
wi t hout knowi ng how the trial will actually play out. |Indeed, even
after a trial is conpleted, we do not entertain ineffective

assi stance clainms on direct appeal absent an evidentiary record that
allows us to evaluate the fact-specific allegations. See, e.q.

United States v. Whods, 210 F.3d 70, 74 (1st Cir. 2000). The

preferable vehicle for such clains is a collateral proceedi ng under
28 U.S.C. 8 2255, in which the parties and the district court can

address factual matters relevant to the issue. See United States v.

Jadusi ngh, 12 F.3d 1162, 1169-1170 (1st Cir. 1994). Cenao, of
course, remains free to pursue a Section 2255 petition directly
addressing the issue.

In light of the record before us, however, we are persuaded
that the district court’s denial of Genao’'s notion did not rise to

the | evel of an abuse of discretion neriting reversal. Since his
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chal l enges to the search and to the adm ssibility of his confessions
are also rejected, we affirmhis convictions.

AFFI RMVED.
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